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oj¢} 2 AT2tste] wh 7]Fustel Hste] gk TEHE Q1S 7L
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(UNFCCC: United Nations Framework on Climate Change, ©|a} ‘7]3¥ 33 eF)S &2 A
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£ A=d, F2 OECD 3¥=o® FAHI s =7t T BA S34d =7k

A=At k72 1992 7| FHstH ek AY GA| BEA T F7bo] EFEHA %
I Y] AYE <A Wkl 19961 129 OECDO)| 7}l aA] RE A 9
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FAST Adol A olszh HAo, 13k FeRrIH2008-20129) M M=
A9E frAE71= 33tk

o|o} o] 7|FHs}g o] AT 23}t FAIE A3 7] flete] FAALS] o] 2
WAl FAE BEstetrtd, 715msta okl ek wE %A (Kyoto Protocol to
the United Nations Framework on Climate Change, |3} ‘HE2]HN )= Ao A4
ol ot B3R5 At I oy T2 sk Ath) wE A 9
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2) REX 1 Z7HEL A1} F7)ZE F2H 2008 -2012) L7~ wjEES 1990 thH] 5206 7
E3EE At am.

3) LEJAME 1997 128 LB wEAN I 71FHsIPF A3xk FAF=EE 3 (COP3)dlA AEH
Aok, LEYHAME 5571 o149 H]EF Annex 1 =7} FA <] 19909 47~ wlEFY] S5%E
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z, A17z).4 o] NEWAYSZ o= vlE&AAUAI(ETS: Emisson Trading Scheme), 34
JHREA A (CDM: Clean Development Mechanism), 3503 A%(I: Joint Implementation)
7} 23Hdd5)

FelvEte AEJFAAAZE FEE o]F<l 2013 He RS E
7FsAdol v Eal, 1o wet fEjvete A AT 594 712y Al
ol 20104 4¥ 14U T, FH AlBE Aol 2010 29 179 YW elary

AHO w3 TARA H49 7B AldczdM e 247k &S EEEe A

Aatal wjEHE sk Alx(elst mMEAANAN Y HAE A% wjEs 8 &
Y, 5 - depdy # A A - d T2 w}i HE©lE WEAA )

A Qe ol2Rk wiEAANE o ARE oL, 7120l =2 HA o
He ¥ YAE =ddsket By }—8— R B R i PR

4) Ot AEANE FANNGFY] 9@ ZAFHAT]) T e F3k %% & 3 Adukg o
SEFEH Z BAEe 2AVE(EER LA oste] FAEE A A wWEF Xﬂld =
S ST etk Hol Slf(mEJHA A2z A28, 9 &4t EE/I%H of o A Tt
Ao 3 obd Aoz Btk Auk Fof oste] M E= 24720 tigtods Fef A7)+
MARPOL(International Convention for the Prevention of Pollution From Ships, 1973 as modified
by the Protocol of 1978)e]l $1 o] At} oo that AAG W& Zele, "WEJHA G dutg
ABALEoZ QI 24712 wWiEFY TETAY FAEH AYA) A AT, A1 A3E
(2009. 11) &=,

5) 713wty 9 nEGA Y wA, AANAA, 8 g BAME F5F, AR o3,

(FE%, 2009), 23-46W FZ, FH J7& vEd HA7FE0 7] Wl #AY AAEE Agn

HFA 4FE A @ T8 AVl F HEA 20008 119 3094 HRE V| T ﬁﬂlﬁ}

o] #& ~H X 1A (Stern Review on the Economics of Climate Change)7} g€t A% -

HE, 97 73T 2EH A TAAE 5849 W Au A edgha HEdTFa ‘?391

Al A, 2009), 433-4631 Fz, 2HL oF 700Wd o]2+ WUE RIME FA, VTR
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Nate] AAZ oz & Wkgke Ao Ft}. Nicholas Stern, The Economics of C/mmte Change: Stern

Review, Cambridge University Press, 2007 3%,
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9% dele M2 ooht., PE 5 QA B A8 AR PEH e Ao
2he Ardon olgFrsd gon Wi

AUA L s 71%1-3— o% Eatel A7lel odg AR AAv Gl W
A3} ol d Wk MEHE A BN olge Fusetaa & Zolv]

A wEAANAES vRd AEHAYZES FAREH ANAQ Al
USR] At o Frise ARdElE e fd] Z1xstanda Frket 4
tt. EA7hzo MiEFS AAshs oY 8459 EA o 3 1 Aol #sto]
80 Q7] wlEel &5 damEd 3 tVlS sl thske] #etd e
gol EABtaL, ol 247k} Al ofWdt PR Z]F S} 5l ARGl 9

g v AR BN E o= AE Fota BRAo] B4, o9 L YR 7
3 BAgelE BT A B4 eedhd ABE S+ g dze #7s)
3 g Qe Aol 1 Ashe] wAel e e

2 Q1R g AL b5 el
Az ZARA gAY viokd AgelE Axuzle] Aol de 227}
ANAAY A7 el Sk Aol Adiele] AFjolch B AANA 2

Gl 9] TR 4 Ao e £arkae 9, 2 Lot
soll A= GFe) A= @ g, of 71 Fsksh Ure] Austel BAY Fol @
ste] BepHoz B YFHUka W] ojele ol glovk, Aduels] A
o] o2 WjFoR 485t B 5 oIrk. olsh e BN | F Az A

%‘1 EARNA e ol o g 2ol

—_

3% ARYE, “HEHE gl
BTE A7E o)F=E st = ¢t

8) WS, g wEAANA AA g nF ] Aehdta A EE2009), 94,

9) Abdeiel el Ao g2 19929 A dH1594 FAT ik “dH15: FHREE
3ol Zt=o AAle] T wheb AbAu] e W (precautionary approach)g EW7 A&-35hd]
of gtk st Eold F fle &l Adle] EAshe Bde, ¢dd Aty Gl &
AetA gers A 8744 S48 AR AF HERRA 2AES AUlde olFEA
A& o] ot (The precautionary approach shall be widely applied by states according to
their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to prevent
environmental degradation), ¥ $-guels 19999 129 A7 EHS NAHA A7292
(#7429 5o AdehE Ao RN, IAH R dutste Abdufee A& =0g Aozt
2 FG7bE A glok, Ao A g A WEe &83), “SHAYTIEE A7 A
g AT A HAEH =R (2008), 15-24W FE,

10) Article 3(PRINCIPLES): 3. The Parties should take precautionary measures to anticipate, prevent
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or minimize the causes of climate change and mitigate its adverse effects. Where there are
threats of serious or irreversible damage, lack of full scientific certainty should not be used as
a reason for postponing such measures, taking into account that policies and measures to deal
with climate change should be cost-effective so as to ensure global benefits at the lowest
possible cost, (¥2).

1) 252, “gavete 715dst Ay e dAg) TaAH AT, A308 A5 (F=34H3], 2008),
3154,

12) 919 =&, 316-3174.

13) 715 Hst A 589043 FAAENY, VT 2 5490 AP EL 4710 te A
ERIAM;(2009, 4), 19,
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A wiEAANA Y =l w3 7P 71EA Y FATES 715 sk ol
M wiEded B FotEE A 8 A Alxzcgeh oA M= Emissions) o2}
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22 FEae wigh Bo] MBAANA Bakol FRGHT Qovt, EAe| Bt
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2o %%1, TP 5 FEATCIS B0 AT R AARA ) Sol=
ehol g Sk EU BEA el 2A7k: EUADAE HH B 43 oI

2 o] ALs] A (Directive 2003/87/EC of the European Parliament and the Council of 13

October 2003, °|3} 2003 EU #jEAAYA 200X = 247129 vl &3]7HEmissions

17) A2009-259%, &334, 20099 1149 1692 A, T LAE &35 FAAAEA &
71BFRAY Az 9 Asizd w2t d71873 & dstel 371, %
71 Adeke 2A7Es WEEAYAREY AHA AYE ffete] dad A Ty 2 da
& B2 4.
18) B2 s =9 didel =98 Fustrete fSHAAL JudAAZ 7Hz] 27H oA
Ae aEste] A F7he] WAAAN 5A4E A aeete] AEHoR Fustofor & Aol
ARTICLE 1(DEFINITIONS): 4, “Emissions’ means the release of greenhouse gases and/or their
precursors into the atmosphere over a specified area and period of time, 747, “Bj&@ o] ¥
A =AYl A99s] stets WEAANY WA FALFFHA YT - AAddstn Y
gHT 4, 2010, 2), S4H.
20) Directive 2003/87/EC of the European Parliament and of the Council establishing a scheme for
greenhouse gas emission allowance trading within the Community and amending Council
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Permit)Bhi= 7NEH TE3Fe] BE3]-8 % (Emission Allowances)2] 7N'dS A3k Q)
t2) & wjEs el "5 VIt Bt & AR a1s FFA7) Ad &
Hogwt fFastal F AZ e g0 wet r Theet 159 oiksle A 57
=38 FS gt g Eo] Avt22) ofgk AXel| wE FHALe] W=
3183 AYAAE EU Emissions Allowances Trading Scheme(o]3} ‘EU ETS)2}F 3}
o, EU ETSO| w2 wi&3s]-8%2 EU Allowanceg} 3t} WEJHME H|F3 Zh
£91% 7= EU Allowance] 7'd-S ThA] A9] JHA Aol @A w3l =2
wo] Ut} 23)
2003 EU MiZAAHAZE 722 e 5] ‘247t wjEdAY
o &3+ HE (Gesetz fiver den Handel mit Berechtigungen zur von Treibhausgasen:
Treibhausgas -Emissionhandelsgesetz, ©|3} ‘S wjEAANE) A &= A4z vE3]7}
(Emissionsgenehmigung)®] 7H'd#} F-8ake] A3z A48 A & (Berechtigung)©]
= s AEstHA 5 VIR Bt 159 oitsteid A&ske s wiE:

& 4= 9)E= Uk (Befugnis)24 0.2 Aolala QrhAzz A48 20 181 e EU 3

Directive 96/61/EC. 20039 EU Wi &AAHA7 2 AZ (Directive)dl BFH3t22 wjEAaAA YA &
gh AR 9l 2 Bl = 9 AFE EFehHA 4T AHAES PAlete] 20059 1€ 19
FEH TWEE AR - AR 72 AA HYo $8 EUE 20039 EU M EAA A ol o] ofAf
2004, 2008, 2009 & 33| AA F4AHE o dskAn, 53] 20099 FHA L EU-ETSY
397 717k (Phase IM: 2013 o] %)< sl A=l omR, EU U752 20124 129 319
7 S HEE A FAEAA o] AAE ofFE Ao
21) #7437, el =&, 554,
22) Article 3(Definitions) For the purposes of this Directive the following definitions shall apply:
(a) “allowance” means an allowance to emit one tonne of carbon dioxide equivalent during a
specified period, which shall be valid only for the purposes of meeting the requirements of
this Directive and shall be transferable in accordance with the provisions of this Directive;

(b) “emissions” means the release of greenhouse gases into the atmosphere from sources in an
installation;

(c) “greenhouse gases” means the gases listed in Annex II;

(d) “greenhouse gas emissions permit’ means the permit issued in accordance with Articles 5
and 6+ (§2).

23) Matthieu Wemaere, Charlotte Streck and Thiago Chagas, “Legal Ownership and Nature of Kyoto
Units and EU Allowances,” Legal Aspects of Carbon Trading-Kyoto, Copenhagen, and Beyond
(edited by David Freestone And Charlotte Streck), Oxford University Press, 2009, pp.36-37.

24) Berechtigung im Sinne dieses Gesetzes ist die Befugnis zur Emission von einer Tonne
Kohlendioxiddquivalent in einem bestimmten Zeitraum, ¢]7]4] Befugnise (F#3) dz2l(Recht)d
Sgshe Aol ohin, A% WA A5 uiz A8 Aok wln FIUAATY, "EU
#-4013,(2008), 110, 625, 7419 ZZ,

25) A7, %ol =&, 559, A 5dgME MEAA Y dHdte] F 7HA o] HEC] YHEHAT EU
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7ol TF A= FHHA(Code De LEnvironnement) ol HlE3] 8- (quotas d’émission)
of JhdE A&stEA “AlL229-1620 8 E F7HeER-l U WEH AR
AR 71ddo=2R wetA o2 FA|stE T F4Hbiens meubles)"o]2bal 7 oJsfal
AthAIL229-15%),26)

SEvetel FARE HAE 7L Qe dEe] A9, AF2dst g 31
o &gk HEI L AFAN) oA AL IF ] NS AHEEHA, AES]
Ax24e] A th 3 AAUs, CER, ERU, RMU2)S o= I8 s AL
AR she] “olataleth 1ES YehlE ©@9ldl s Byl Aot Ao
(H2z A6gh) 28) M o] 42 Aot 7 oA edvh, =gk nj=e] A +

=3l el 2ol I Y-S T3k Waxman-Markey B SHThe American Clean

2

53

Energy and Security Act of 2009, ©]3} ‘ACES)S §7009l14] BijZT(emission right)o] o}
d 8]=3] & (emission allowance)o]Zh= &0]& A3l U},

o] FellA & ulel Zo], Z vete] wiEH A gt Yl E Ao e, uf
=03 ddste] dgd gojint ofde} I i Atolell® mlE S Aot =A%
= & F A v s kel ZEA R V]SSR B wE A A oA

= fe;

drgsti sl MEAANAE nEeR wWEdAANEE AFstdenz, 1 £

of e flo] 7|EHem 54 77 w2t 159 ot Fsshs AS viE

7 =
@ 5 gl B WA Aglehe FEANES /MR k29 aeln 24 A @

of MiEAANAA AAS e durdoz AFHE wiEAANHT NE AL & EF w2
WS A7) 98k ]2 A 89 (Gesetz {iber den Nationalen Zuteilungsplan fiir Treibhausgas-
Emissionsberechtigungen in der Zuteilungsperiode 2005 bis 2007: ©]3} ‘S ZEuj&A &5)o]
a7t 5 wiEAAHY A7l gstH FF EUY F2el o3 FA=E F7F8EA F(NAP)
< FHstolof 8ta, WA F&Eo| gl o] IytEF Aol wiE Ao B NFA G &3
I JE FEMEA G o3 HES FEHE ZFA © Aeltt. 1 9] FHAHLZE 20059 9¥
30958 FES ZRAE WAYZH(BGBL 1 S, 2826)024, BB AA/NEAA, 35
OPAEE EUR 9fFolx HASS IYHY FuUsedS &5t vk AR, ‘Hdo 247t~
WEAANAZ, THAATHAL R, ANS(GFFHAATFH, 2009), 75W; 2%, &9 =&, 332
o|F&, ‘TFx HEAA YA A A T8 et #1993 st&hs] wjEAA Y ¥
2 B (=7 - AAdEt R AT A, 2010, 2), 39 FZHAATY, TxH g Lo
% 5(2008), 124, 523% =z,
27) MU AR A=) 2t A-GEk), AN 5 F5del HAE EFFFLENE st 4=
o] whesh= A FFS Lt
28) F7AA, Fo] =&, 561,
29) 919 =&, 574,

26
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Sevel vEAANY w3 VR Tt U wEHM 7=
star gla wjEde] =AH At =] 7] wiEell, vt sjel Zh=e]
A At AAlste] EgHon 2A7AE ARetr] AsiMe sevet wie
A7 el wEAE ATl SloiM= 34 TeNEe A= Aol =214
o= ded o H wEA AAEL wjEdolzls o7t Ikt 9l
I FET TR 54 7] 01]*1_‘% Wi &3] 8-F3 dste] 9f golE A
S8k gler g wiEdolgs &olE ARStHM, A Ao wEt wjEsivt
g i HH%*]’“ oM 574 71kt Bk 159 oitstga E= ol 48dhs 24
F e Z)"olkaL Aojstarat gtk v
Aol oj® Hez|=A

b

3. EHFAUZNM Y wEAAHNH 'S 25

=3 kel o] fEjuert middliof dt= viEdEAHAlE 7EA e
94@*1 of 712¢ Futel glomR, dA ejvete] viEAAH ol gle dellA
Seluete] wEdA A Ras ERlE] HeiMe wEFATL OF
HEdAHA Y WEs AHE Fart Atk nEA S =9 FA] sjEd A
of FAIAQ Bgel st gt FEEC] AAEHIJL, T F HEHOE =od
Aol FFAS wlEAAYA (Cap & Trade)9t 2HHQ1FH A Al (Baseline & Credit)
Ak,
¢ FFAS EAARAR T2 2A7FE HEER GAS At wEs
‘5‘%‘2‘& F(Cap) MY FESF ste] wjEdo] WAE A=

H‘m 0 2, AT 71, PR 25 $FS I /1Y
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)jv

2| EA AsAAd He PALH AE-FHY SruEIAALE 53 u@E FAo
HAFy, A318 A2z (@=3743ts], 2009), 1749,
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ol mi=d = Sl Aolth. ols} Zo] WiEs| &% TFE Sl LS wjEd
T3S WSS (AAUs: Assigned Amount Units) 0|2}l gHc}, HEA | A1 A
Aek e B AAARAA, BEIBAE 5 LAk 45 m2AES o
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FH A% Credings BH o} o]F AT ¢ AeF 3k Al=Flo 3
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31) FFAS iEAA YA o w2 wjEd8E AYskE AFS FFF A A (Allowance -based Market),
2ol A AgA ol WE wiEHE Adste AR Z2AE AYAIH(Project-based Market) ]2}

Al
n Fusel R2E BASY, 99 w2, 1740 F2),

32) Article 17: The Conference of the Parties shall define the relevant principles, modalities, rules
and guidelines, in particular for verification, reporting and accountability for emissions trading,
The Parties included in Annex B may participate in emissions trading for the purposes of
fulfilling their commitments under Article 3, ($-2).

33) ol¢} Zo] LRAEE F9 UL WEAAH s A HY AA2HA AHH}
HETFFAAUs) Y] 7HAE o= Fe FUA Aefd AJAAE AAd ok sta, o] Iyl =g
G E oy 9 288 £ JUeF st 4s wjEd] Gt A8 dl(offseE T
F e Az ool A7HEg,

34) Article 6
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ARANEAAT 9 Bl & F Qe v} o], BEA 1T 7P A==
FARFE e AAR st glon % ANLAA o] GAsHE SlsiA AR o= 7H
T3] Ex18 o7 FXeE dHE CDMAF (Unilateral CDM Project) &= Q1AL
o}, whebx] WESAA o oatd AR NEFe] AE A B Qe = A
e LEHAUSE T FAPLAA AT Fodd £ la, I A3 we Flird 2
AAAEA] o] U elellA] HANLAA Aol FABhRE HA oA AFA=HA
CERAIEE Z% 5 #HEAS A8t gichsn
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Wa,

1. For the purpose of meeting its commitments under Article 3, any Party included in Annex I
may transfer to, or acquire from, any other such Party emission reduction units resulting from
projects aimed at reducing anthropogenic emissions by sources or enhancing anthropogenic
removals by sinks of greenhouse gases in any sector of the economy, provided that: (2)

35) Article 12

1. A clean development mechanism is hereby defined,

2. The purpose of the clean development mechanism shall be to assist Parties not included in
Annex [ in achieving sustainable development and in contributing to the ultimate objective of
the Convention, and to assist Parties included in Annex I in achieving compliance with their
quantified emission limitation and reduction commitments under Article 3. (¥2)

36) webA 4 es] mAstd wEGA G wiEAA YA tdo] He WEdols WETTFHAAUs)E
7otz YANEAA, FEOIHARE T ZRAES FHAM BAse Etal&‘(CER, ERU §)%= Z
BHETh AU CER B FRUE £3% 02 AAUsE A8 E o] LA7AE wZskes 71 o8}
o 2HE Aol7] wEd olgtelx wEdolet e F2 FL ono WEd, F ST ILFHAAUs)
o2AY WEAS Tate AUS Ul\ﬂ vhel E

AANEAA Ade] Beelle AETE 9 CER EF Fol oA B2 %i“e‘*éol EA sk /‘}%’j
Fedte] YoM Aol AE 7}L” 2oz QI oo Fw o ddto] o sheAdol ¥
stobe Wl *Zﬂﬁyﬁ‘r?ﬂlmﬂ Hd W gel BeiAE oA, "wEA i 7§767HHL211X1](CDM)

37
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[Z2Ae] o] cDM FH P Y3](CDM EB)ol TEH glotx stdegtz] 2di2 AAs = 7401%]#
2H3sla o]Alo] FFT AYHo] ®E Aoz HAthaeEsEYLed, T3el CcDMAIY HEstol=
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38) 7|FHs AEH A A3 AR, Fo HIA, 419,
39) 44, ¥ =F, 175-1874,
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On the Proposed Emission Trading Act

- Evaluations with Suggestions in Light of the Financial Investment Services
and Capital Markets Act -

Kim, Do Kyung * Yoon, Yong Hee

ABSTRACT

After the expiration of Kyoto Protocol, Korea is highly likely to be designated as a
member of Annex I countries. To this end, Korea promulgated ‘Master Act for Low
Carbon and Green Development’ on January 13, 2010 (the “LCGD Act”). LCGD Act
established a permissible emission rate for green house gases as a means to reduce the
green house gases. LCGD Act also calls for an implementation of trading of emission
rights (the “Emission Rights Trading”) and requires allocation method of permissible
emission rate, registration and application method, and establishment and operation of a
trading exchange for the Emission Rights Trading to be governed by a separate set of laws.
Currently, Green Development Committee is putting much efforts into enacting laws
regarding the Emission Rights Trading. In adopting the Emission Rights Trading, however,
there are a number of issues that need to be resolved, from public laws such as
constitutional law, administrative law and tax law as well as private laws such as civil law,
commercial law, insolvency law and international private law. Among the various areas of
laws which will be impacted by the Emission Rights Trading, this article will review the
Emission Rights Trading specifically in light of Financial Investment Services and Capital
Markets Act (“FSCMA™).

Given that the Emission Rights Trading is a newly introduced concept, this article
will first review the Emission Rights Trading in general, followed by the issues arising

from the FSCMA. Simply put, this article has summarized the concept of an emission right
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to be “a transferable right to emit carbon dioxide or its equivalent green house gases of up
to 1 metric ton within a certain period by an authorized emission facility in accordance
with Emission Trading Act. In legal terms, an emission right is “an intangible right newly
created in accordance with Emission Trading Act” that requires legal protection applicable
to a real property right (“mool -kwon” in Korean) or its equivalent.”

This article will also discuss various views from scholars and commentators on
whether an emission right under the FSCMA qualifies as a financial investment product.
This article reached a conclusion that an emission right cannot be classified as a financial
investment product in light of the legal concept and the terms reviewed in this article, and
also reached a conclusion that an emission right cannot be the underlying asset of a
derivatives product or derivatives-linked securities. With these conclusions, this article
makes suggestions, as a legislative matter, that it is necessary to clarify that an emission
right does not qualify as a financial investment product and that it is necessary to include
the emission right within the scope of underlying assets under the Emission Trading Act
and through an amendment to the FSCMA.

Additionally, this article will identify and discuss some issues arising under the
FSCMA in connection with the emission right including whether emission rights trading
falls within the scope of financial services, how the Korean exchange market for emission
rights should be established, and whether the emission right qualifies as a trust asset or

collective investment asset, together with several legislative suggestions.

Key Words: Carbon Emission Right, Allowance, Emission Right, Emissions Trading Scheme,
Legal Nature of Emission Right, Financial Investment Services and Capital
Markets Act, Financial Investment Product, Securities, Underlying Asset
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